
%^ ,
^^rJy^

^ V

IN THK

United States Circuit Court

OfAppeais

FOR THE NINTH CIRCUIT

Northwestern Improvement Com-
pany, a corporation,

Plaintiff in Error

y

VS.

Mike Radonovich and George Radon-
ovicH, by MiLiCA Radonovich, their

guardian ad litem, and Milica Rad-
onovich,

Defendants in Error.

No. 2097

Reply Brief of Plaintiff in Error

GEO. T. REID,

J. W. QUICK,
L. B. DA PONTE,

Attorneys for Plaintiff in Error.

Th* Bell Fr«u, Priatm



i



IN THK

Untted States Circuit Court

OfAppeais

FOR THE NINTH CIRCUIT

Northwestern Improvement Com-
pany, a corporation,

Plaintiff in Error,

vs.

Mike Radonovich and George Radon-
oviCH, by MiLiCA Radonovich, their

guardian ad litem, and MiLiCA Rad-
onovich,

Defendants in Error.

No. 2097

Reply Brief of Plaintiff in Error

As this case is to be submitted to the court with-

out argument, we feel that it may be of some assist-

ance to the court to briefly reply to some of the sug-

gestions set forth in the brief of defendants in error.

It will be observed by reading their brief that it is

fairly admitted that the verdict and judgment can-



not be sustained under the pleadings, for, if the acci-

dent occurred in the working place of the deceased

and his companions, then it was their duty to in-

spect the roof and protect themselves against appar-

ent dangers, and counsel have very laboriously en-

deavored to show that the accident occurred by rea-

son of the master permitting "a visible 'nigger-head'

to be in the roof of the Vay' provided for the ser-

vant to go to and from his place of work." (Defen-

dants in Error's brief, p. 17.)

The answer to this is two-fold. First: Under

the evidence the accident occurred in the working

place of the deceased, and not in the ''way" pro-

vided for them to go to such working place, and

which "way" they were constructing. If not, why
did each of the three men—Mooney, Knezevich and

deceased—examine this roof at the place where the

rock fell from before beginning their work, and how

did it happen that the rock fell on the deceased while

he was at work if they were not in their working

place? All of the witnesses agree that it was the

duty of the miners to inspect the roof of their work-

ing place before performing any other character of

work therein, to keep that roof in condition to prevent

injury while they were working under it, and it is

shown by the undisputed evidence that not only the

three men who were working on the night shift

examined the roof before going to work, but the

three men working on the day shift were working

at this same place and under this same rock.



Knezevich testified in answer to questions pro-

pounded by one of the jurors as follows

:

"Q. I would like to know how far they had driven
that shaft before the rock fell?

A. Between eight and twelve feet ahead.

Q. Since they went to work on their shift they
had driven it eight feet?

A. No; day shift had driven it in.

Q. How far had they driven it, this crew, before
this rock fell, after they went to work?

A. He never—just started to clean the road out,

never started to drill it." (Record, pp. 35-36.)

The court very properly instructed the jury that

the members of the day shift were fellow servants

of the deceased, and ''that the defendant company

was not responsible for the negligence of any of these

men." (Record, p. 64.)

There was also shown by the evidence of the mem-
bers of the day shift that if they had discovered any

bad roof or portion of the roof it would be their

duty to put a prop under it to hold the rock in place

until the night shift could take it down.

The next answer to the proposition suggested is

that there is no evidence to show that the rock which

fell on deceased was a
*

'nigger-head."

Louis Gouch, the first witness called by the de-

fendants in error, described the character of rock

known as a "nigger-head," and testified, "I know a

little about the kind of rocks called 'nigger-heads/



but not many of the miners are able to tell whether

there is danger of a 'nigger-head' falling or not.

The foreman is supposed to know that." He does

not say that the foreman does know any more than

any other experienced miner or give any reason why
he should know. This witness was not working in

the mine at the time of the accident.

The next witness, Sam Davis, testified: "I know

a little bit about a 'nigger-head,' and know they some-

times slip and fall, but the mine foreman, he can tell

about it." Like the evidence of the first witness,

this is simply the statement of a conclusion without

giving any reason. This witness was not working

in the mine at the time of the accident.

Matt Zouch, the next witness, testified

:

"Q. Now, can a miner always, is he always able

to tell whether a 'nigger-head' is going to fall or not?

A. No; miner don't know whether, he cannot
tell, they come down or not, because it is too hard."
(Record, pp. 29-30.)

Again, on cross examination, he said:

"Q. A 'nigger-head' is a rock that is up in the
roof, that is hard, and it is different from the other
sand rock, isn't it?

A. Yes, certainly. It is lots different. Harder
to dig out." (Record, pp. 30-31.)

This witness was not working in the mine at the

time of the accident. It will, then, be noticed that

none of the witnesses who were working in the

mine and who saw the rock testified that it was a



*'nigger-head." The rock which fell was, according

to the evidence, a part of the roof which had been

examined by the miners before they began work

and which looked safe, and it was evidently not a
*

'nigger-head," which, according to the evidence, can

be clearly distinguished from the other sand rock

or it would have been so stated by some of the wit-

nesses who were there and knew the facts. There

is no question under the evidence but that the roof

looked safe to Knezevich ; it looked safe to Mooney ; it

looked safe to the deceased. They all examined it,

they sounded it in the usual and customary way.

It appeared safe to the three men working on the

day shift or they would have put a temporary prop

under it.

We desire in closing to call attention to what we
consider an unfair argument on the part of counsel

for defendants in error. Beginning at the bottom

of page 9 of their brief, they say that *'this case was

tried twice. The first trial was before Judge Don-

worth (Tr., p. 37), the second trial before Judge

Rudkin. On each occasion two questions were sub-

mitted to the jury." They then say that the first

question referred to the custom of the defendant

company to inspect the entryway between the time

when the day shift left and the night shift came on,

and, second, did the accident happen in a completed

portion of the entryway, which was under the care

and supervision of the defendant. And again, on

page 14 of their brief, they say, concerning this sec-

ond question, that
*

'plaintiff in error was not sur-
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prised or unprepared to meet this issue, as he met

it at the former trial and attempted to meet it here."

There is nothing in the record to show what issue

was presented at the former trial of this case. If

we are permitted to transgress the rules of propriety

and go outside of the record—which we would not

do but for the improper statements of counsel—we

will say that on the former trial evidence was in-

troduced to sustain each of the affirmative defenses

set forth in our answer, and the evidence covered

an entirely different range from that covered in

the last trial, as was shown by the statement of

counsel at the close of the plaintiffs' case on this

second trial, as shown on pages 36 and 37 of the

record. After the former trial it is shown that an

amended complaint was filed, on which the second

trial was had, and the issue was therefore evidently

not the same and the evidence was certainly not the

same after the court had made its ruling as set

forth on page 37 of the record. When the court

announced that the only question to be determined

was whether or not it was the custom of the defen-

dant to inspect the mine between the change of

shifts, and it failed to perform that inspection, Mr.

Ballinger, counsel for defendant in error, simply

said, "there are other points upon which Judge Don-

worth instructed the jury and on one of these points

I have prepared an instruction." He did not say

upon what point, and this furnished no light to

the court or counsel for plaintiff in error, especially

v/hen Judge Donworth on the former trial had in-



structed the jury upon many questions not at issue

upon the second trial, including each of the affirma-

tive defenses set forth in the answer. Whatever was

said by the witnesses concerning the part of the en-

tryway the rock fell from being finished was simply

descriptive of the conditions and of the place where

the deceased was working. The plaintiff in error,

after the ruling of the court on the motion for non-

suit, directed its evidence to the one question: that

of the custom of inspecting the mine between the

change of shifts; and to sustain a verdict and judg-

ment upon an issue not made by the pleadings, and

to which the plaintiff in error did not direct its evi-

dence by reason of the decision of the court, would

be a gross injustice.

Respectfully submitted,

GEO. T. REID,

J. W. QUICK,
L. B. DA PONTE,

Attorneys for Plaintiff in Error,




